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DENI SE COTE, District Judge:

This class action, alleging violations of federal securities
I aw, is brought against defendant Interpublic G oup of Conpanies,
Inc. (“IPG) and several of its fornmer and current senior
executives. The first action making these clains was filed on
August 15, 2002. The class actions were consol i dated on Novenber

15, and a Consol i dated Anended Conplaint (“Conplaint”) was filed



on January 10, 2003. The Conpl aint alleges clainms under Sections
11 and 15 of the Securities Act of 1933 (the “Securities Act”),
15 U.S.C. 88 77k, 770, Sections 10(b) and 20(a) of the Securities
Exchange Act of 1934 (the “Exchange Act”), 15 U.S.C. 88 78j(b),
78t(a), and the rules and regul ati ons promnul gated thereunder by
the Securities and Exchange Conm ssion (the “SEC’). The

def endants have noved to dismss the Conplaint. For the reasons

that follow, the defendants’ notion is granted in part.

Backgr ound
These facts are as alleged in the Conplaint. [|IPG which is

publicly traded on the New York Stock Exchange, is a holding
conpany conposed of hundreds of advertising, specialized

mar ket i ng, and communi cati on services conpanies wth offices and
other affiliations in nore than 130 countries. [IPGitself has no
operating results, and the financial results it reports to the

i nvesting public represent the consolidated results of its

numer ous subsidiaries. |1PG provides a full range of traditional
advertising and narketing services to its clients, which include
General Mtors, Unilever, Mcrosoft, Coca-Cola, and Lucent

Technol ogies. |PG s key international agency brands are

McCann- Eri ckson Worl dGoup ("MCann"), Lowe & Partners, and FCB

Announcenents of Need for a Restatenent

After announcing on August 5, 2002, that it would be del ayed

in releasing its second quarter results, |IPG becane engulfed in
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an accounting scandal when it disclosed in a press rel ease issued
on August 13 that it had overstated its financial results from
1997 through the first quarter of 2002, by $68.5 million. It
attributed the errors to charges “principally in Europe” that had
not been properly expensed. |PG declared that it would have to

i ssue a restatenent (the “Restatenent”) of its earnings. CEO and
i ndi vi dual defendant John J. Dooner, Jr. (“Dooner”) expl ained
that “[p]rocedures recently put in place by managenent [ had]
identified an accounting issue that nerited further review’

In an August 13 conference call (the “August 13 Call”)
hosted by CFO and indivi dual defendant Sean F. Or (“Or”) and
Dooner, O r explained that $68.5 nmllion was the “total” and
“final” charge for these accounting irregularities, that the
accounting problens were primarily located in McCann’s busi ness
units in Europe, and that the amounts involved were not materi al
to any prior period. He explained the problemas follows:

[What we are dealing with here is the effect of not

reconciling the interconpany accounts on a tinely basis,

| eadi ng to an accunul ati on of inbal ances that although

Immaterial to any prior year require a material adjustnent

to get our accounts caught up.

Or insisted that these “accounting effects” would “have no

i npact on cash flowin the present or for that matter in the
past, and do not have any inplications on future performance.”
In fact, he asserted that | PG had previously recogni zed the need
to address the issue of interconpany accounts and had, begi nning

I n approxi mately February 2001, initiated a conpany w de project

to review these accounts and “catch up on the needed
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reconciliation process to make sure these accounts stay in

bal ance.” He acknow edged that as part of this process new
accounti ng procedures had been put in place at McCann in the
first quarter 2002, and new managenent had taken over in MCann
Eur ope.

Despite these assurances that the anount of the Restatenent
was final, after the market closed on Cctober 16, |PG executives
announced that the anmpbunt of the Restatenment would actually be in
the $120 million range. On the follow ng day, |IPG s stock price
dropped by 30%* On Novenber 13, |IPG again revised the total,
announci ng that the final anount of the Restatenent woul d be
$181.3 nmillion.

On Novenber 19, IPGidentified in a press release three
broad categories of charges within the Restatenent. (1) $101.1
mllion was attributed to interconpany charges at MCann,
“principally in Europe.” The charges “had been included in
accounts recei vabl e and work-in-progress rather than being
expensed.” (2) $44 million at subsidiaries other than MCann
related principally to understated liabilities dating to 1996 and
earlier. (3) $36.3 million was related to estimates of insurance
proceeds not yet realized, specific wite-offs of receivables and
ot her costs that had been capitalized rather than being expensed.

According to the final item zation of the Restatenent issued by

' The price of |PG shares had dropped by 24% after it
announced on August 5 that it would be del ayi ng the announcenent
of its earnings.



| PG on Decenber 6, during the years 1997 through 2001, |PG
overstated its operating inconme by an average of $22.7 mllion
per year and its net incone by an average of $18.7 mllion per
year.

PG s third quarter Form 10-Q announced that the Restatenent
i ncluded a correction for an overstatenent of operating incone by
$9.6 mllion and net income by $5.7 million in the second quarter
of 2002. This 10-Q al so announced that |1 PG s outside auditor
Price Wat er houseCoopers ("PwC') had found "material weaknesses”
relating to PG s processing and nonitoring of interconpany
accounts. This 10-Q also indicated that “[dJue to the inpact on
the [c]onpany’s net worth resulting fronf |owering of operating
profit from previous periods and | ower operating profit in the
current quarter, |IPG had agreed to pay its | enders increased
Interest rates and commtnent fees. |PG further agreed with its
| enders to amend by January 5, 2003 its | ending agreenents to
restrict its ability to (1) make acquisitions or investnents, (2)
make capital expenditures, (3) declare or pay dividends, and (4)
to repurchase shares or other debt securities. The SEC has
| aunched an informal inquiry into the accounting practices of

| PG

Fi nanci al Reporting at MCann

The | argest portion of the Restatenment is attributed to the
processi ng of interconpany transactions in |IPG s |argest

subsidiary, McCann. MCann accounts for 40%to 50% of |IPG s
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gross revenues, operates in 120 countries, and nmaintains its
wor | dwi de headquarters in New York. At the end of each year
each McCann office was required to pay an annual divi dend,
representing 80% of that office’s net incone, to I PG (the “Annual
D vidend”).

McCann has a nulti-tiered nmanagenent structure. At the
wor | dwi de | evel, McCann has a CEQ, CFO and controller (e.g.
"worl dwi de CEO'). MCann's worl dw de operations are divided into
four regions: (1) Europe, Mddle-East and Africa; (2) Latin
Anerica and the Carribean; (3) Asia-Pacific; and (4) North
Anerica. Each region has its own CEQ, CFO and controller (e.g.,
"regional CEO'). Each region is conposed of different areas that
each have their own CEO and CFO (e.g., "area CEOQ'). Each area is
conposed of several countries that each have their own CEQ CFQ
and controller (e.g., "country CEQ").

The adjustnent of $101 million made in 2002 for McCann’'s
failure to account properly for interconpany transactions arose
“principally” in McCann Europe. The Conplaint provides
descriptions fromforner high-1level enployees at McCann who
worked in other regions -- Latin America and North Anerica -- of
di fferent accounting problens they witnessed within their
regi ons.

McCann Col onbi a CFO

Begi nning in 1997, according to a fornmer McCann CFO for



Col onbi a (the “Col onbia CFO')2 MCann executives began
pressuring McCann officers in the Latin America region to neet or
exceed their budgeted operating profit. [If the nonthly reported
i ncome matched the budget, then it was reported to McCann’s
wor | dw de headquarters. If it fell below the budget, the figures
were sent to the regional headquarters. Regional executives
woul d then take steps to inflate the figures to bring themin
line with the budget. According to the Col onbia CFQO, from 1997
to 2001, McCann Col unbia overstated its operating profit by as
much as 500% For exanple, in January 1998, the Wrl dw de
Controller ordered the Colonbia CFO to understate the cost basis
of an office building by $350,000 in order to increase operating
profit by that ampunt. From 1998 to 2001, the Col onbia CFO
repeat edl y advi sed McCann seni or executives of the grow ng

di sparity between actual operating results and reported operating
results and of the need to revise dowward current and past
results to offset this disparity.

The Latin Anerica CFO ordered the Col onbia CFO in 2001, not
to file the McCann Col onbi a annual report for 2000, which showed
a net loss of $250,000. The Latin America CFO expl ai ned t hat
McCann Col unbia had to report at |east $750,000 in net incone in
order to pay its Annual Dividend. After the Col onbia CFO refused
to change the nunbers, the annual report was filed as it had been

drafted and the Col onbia CFO was fired.

“In addition to serving as CFO for Col onbia, the person
al so served as CFO for Ecuador and Peru.
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Col onbia CFO Notifies | PG of Probl ens

| PG officials were directly informed of the accounting
inproprieties occurring in McCann Col onbia. After he was fired
in July 2001, the Col onbia CFO sent an email to McCann’s
wor |l dwi de CFO, Or, and IPG s General Counsel, outlining the
accounti ng mani pul ati ons and fraudul ent nanagenment practices he
had wi tnessed. Following the email, the Colonmbia CFO nmet with
| PG s general auditor and McCann’s worl dwi de controller to
di scuss and revi ew the docunents evi dencing the accounting
inproprieties. He nmet at the request of IPG s general auditor
with two auditors sent to conduct an audit of MCann Col unbi a.
Finally, the Col onmbia CFO sent an email in April 2002, to the
chai rman of the audit and financial commttee of |PG s board of
directors, detailing the accounting inproprieties in MCann
Col unbi a.

McCann New York Controller

According to a former controller in McCann’s New York office
(the “New York Controller”), during 2001, McCann's worl dw de
controller instructed McCann New York not to book reserves
agai nst old receivables. This practice inproperly increased
McCann New York’'s operating profit by mllions of dollars in
2001. Beginning in Novenber 2001, PwC questioned McCann New York
and McCann North America executives about why they had not taken
reserves agai nst receivables.

McCann North Anerica al so had, according to the New York

Controller, lax financial controls. For exanple, many of the
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project files, or “job packets”, naintained by McCann New York
were inconplete. Consequently, McCann New York was forced to
estimate revenue and expenses on open projects at the end of each
nmont h, frequently booking revenue in the wong period or double
counting revenue.

Finally, the New York Controller reports that McCann North
Anerica had serious problens reconciling inter-office accounts.
The New York Controller reduced McCann New York expenses by $3 to
$5 million to reflect work McCann New York enpl oyees had

performed for other McCann offi ces.

G owth by Acquisition

During the period when | PG was overstating its earnings
results, it had also grown by acquisition. 1In 1997, |IPG issued
over 4 mllion shares of its commobn stock for acquisitions
accounted for under the pooling of interests accounting nethod
and issued an additional 1,200,059 shares of common stock for
ot her acquisitions in which it also paid $80 million in cash.
The conpanies it acquired in 1997 included Conpl ete Medi cal
G oup, Integrated Comruni cations Corporation, Advantage
I nternational, Ludgate, Marketing Corporation of Anerica,
Medi al og, The Sponsorshi p G oup, Kal ei doscope and Addi s Wechsl er.

In 1998, I PG issued alnost 7.5 mllion shares of its conmon
stock for acquisitions under the pooling of interests accounting
met hod and issued an additional 1,359,252 shares of common stock

for other acquisitions in which it also paid $140 mllion in
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cash. The conpanies it acquired in 1998 included International
Hill, Holiday, Connors, Cosnopoul os, Inc., Public Relations, The
Jack Morton Conpany, Carm chael Lynch, Inc., KBA Marketing,
Gllespie, Rvann MG nn, CSI, Flamm ni, G ngko, Defederico and
Herrero Y Cchoa.

In 1999, IPG paid a total of $180 mllion in cash and issued
8,393,893 shares of its stock to acquire 55 conmpanies. |In 2000,
| PG paid a total of $500 million in cash and issued 26.8 million
shares of its conmon stock to acquire 77 conpanies, including
NFO, which was acquired for 12.6 mllion shares, and Deutsche,
Inc. and its affiliates, which were acquired for 6 mllion
shares. In 2001, |IPG acquired 19 conpanies, including True North
Communi cations, Inc. (“True North”).

On March 19, 2001, |PG announced its nmerger with True North
t hrough a stock-for-stock pooling of interests transaction. The
nmer ger agreenment (the “Merger Agreenent”) val ued True North, one
of the world’ s top ten global advertising and comruni cations
hol di ng conpanies, at $2.1 billion. |In connection with the True
North acquisition, IPGfiled a Form S-4 registration statenment on
April 19, 2001, and an anended regi stration statenment on May 9,
2001 (collectively the "Registration Statenment”). Pursuant to
the Registration Statenent, |PG registered 67,644,272 shares of
its common stock, which represented the equival ent of 59, 337,081
shares of True North common stock, the approximate maxi mum nunber
of shares of True North common stock outstanding, nultiplied by

1. 14, the exchange ratio contenpl ated by the Merger Agreenent.
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On June 19, 2001, the sharehol ders of True North approved the
Mer ger Agreenent, making | PG the second | argest gl obal

advertising hol di ng conpany.

The | ndi vi dual Def endants

Al'l of the individual defendants (the “Individual
Def endants”) naned in this action -- Dooner, Or, Phillip H
Ceier, Jr. ("Ceier"), Eugene P. Beard ("Beard"), Frederick Ml z
("Ml z"), David I.C Watherseed ("Watherseed"), R chard P
Sneeder ("Sneeder"), and Joseph M Studley ("Studley") -- have
held or currently hold executive positions within IPG Ceier
was, at all relevant tines, the Chairman of the Board and CEO of
| PG until his resignation fromthose positions in January of
2001. Dooner has served as |IPG s Chairman, President, and CEO
since Decenber 15, 2000. Prior to that time, Dooner was
Presi dent and COO of I PG fromApril 1, 2000 through Decenber 14,
2000. Dooner was al so the Chairman and CEO of MCann from 1995
t hrough March 2000. Beard was, at all relevant tines, IPGs Vice
Chai rman and CFO until February 28, 2000. Or has served as
| PG s Executive Vice President and CFO since June 1999, and has
been a director of |IPG since February 2000. Studley was, at al
relevant tinmes, IPGs Vice President and Controller until January
1, 1999. Mdlz was IPGs Vice President and Controller from
January 1, 1999 until June 2001. Weatherseed replaced Ml z as
|PG s Vice President and Controller on June 18, 2001, and served

in this capacity until Decenber 2001. Sneeder has served as
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| PG s Vice President and Controller since Decenber 2001. Sneeder
had served as True North's Vice President and Controller from
January 1999 until June 2001, when he joined |IPG

Al'l of the Individual Defendants signed various 10-K and 10-
Q fornms during the relevant period. Defendants Dooner, Or, and
Mol z al so signed the Registration Statenment. During the rel evant
period several of the Individual Defendants sold sone of their

shares in | PG

The d ass

The uncertified class (the “Class”) is conprised of two
categories. The clains under the Exchange Act are brought on
behal f of all persons and entities who purchased or otherw se
acquired I PG common stock on the open market between Cctober 28,
1997 and Cctober 16, 2002. The clains under the Securities Act
are brought on behalf of all persons and entities who acquired
shares of PG s common stock in exchange for their shares of
common stock of True North pursuant to IPG s Registration

St at enent .

Di scussi on

To dism ss an action pursuant to Rule 12(b)(6), a court nust
determne that "it appears beyond doubt, even when the conpl ai nt
is liberally construed, that the plaintiff can prove no set of

facts which would entitle himto relief." Jaghory v. New York

State Dep't of Educ., 131 F.3d 326, 329 (2d Gr. 1997) (citations
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omtted). |In construing the conplaint, the court nmust "accept
all factual allegations in the conplaint as true and draw
inferences fromthose allegations in the light nost favorable to
the plaintiff.” [d. "Gven the Federal Rules' sinplified
standard for pleading, a court may dismss a conplaint only if it
is clear that no relief could be granted under any set of facts
that could be proved consistent with the allegations."”

Swierkiewcz v. Sorema, N. A, 534 U S 506, 514 (2002) (citation

omtted).
Al t hough the court's focus should be on the pleadings, it
may al so consi der

any witten instrunent attached to [the conplaint] as an
exhibit or any statements or docunments incorporated in it by
reference, as well as public disclosure docunents required
by law to be, and that have been, filed with the SEC, and
docunents that the plaintiffs either possessed or knew about
and upon which they relied in bringing the suit.

Rot hman v. Gregor, 220 F.3d 81, 88 (2d Cir. 2000); Cortec Indus.,

Inc. v. SumHolding L.P., 949 F.2d 42, 47-48 (2d Cr. 1991). The

court need not credit general conclusory allegations that "are
belied by nore specific allegations of the conplaint.” Hrsch v.

Art hur Andersen & Co., 72 F.3d 1085, 1092 (2d G r. 1995).

As noted, the defendants have noved to dism ss the entire
Complaint. The clains are addressed in the follow ng order: (1)
Count |, which alleges a violation of Section 11 of the
Securities Act by IPG Dooner, Or and Mlz; (2) Count Il, which
all eges a violation of Section 15 of the Securities Act by

def endants Dooner, Or and Mol z; (3) Count Il1l, which alleges a

13



violation of Section 10(b) of the Exchange Act by all defendants;
and (4) Count 1V, which alleges a violation of Section 20(a) of
t he Exchange Act by the Individual Defendants.

A. Securities Act Cains
1. Section 11

Count | of the Conplaint pleads a violation of Section 11 by
| PG, Dooner, O r and Mol z based on alleged nmisrepresentations in
the Registration Statenment. The Conplaint asserts that the three
| ndi vi dual Defendants signed the Registration Statenment. These
def endants nove to dismss the Section 11 claimon the ground
that the elenment of materiality is not sufficiently pled to neet
t he pl eadi ng standards under either Rule 9(b), Fed. R Cv. P.
or the Private Securities Litigation Reform Act of 1995
("PSLRA"), 15 U.S.C. § 78u-4(b).

Section 11 states in pertinent part:

[i]n case any part of the registration statenent, when such

part becane effective, contained an untrue statenment of a

material fact or onmitted to state a material fact required

to be stated therein or necessary to nake the statenents

t herein not m sl eading, any person acquiring such security .

may sue --
(1) every person who signed the registration statenent

15 U S.C. § 77k. Section 11

was designed to assure conpliance with the disclosure

provi sions of the [Securities] Act by inposing a stringent

standard of liability on the parties who play a direct role

in aregistered offering. If a plaintiff purchased a

security issued pursuant to a registration statenment, he

need only show a material msstatenment or omission to
establish his prim facie case.
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Herman & Maclean v. Huddl eston, 459 U. S. 375, 381-82 (1983).

"[ Alny person acquiring a security issued pursuant to a
materially false registration statenent” has a cause of action
under Section 11 "unless the purchaser knew about the false

statenent at the tinme of acquisition.”" DeMaria v. Andersen, 318

F.3d 170, 175 (2d Gr. 2003) (citation omtted).

Al'l egations that "material facts have been omtted" froma
regi stration statenent or "presented in such a way as to obscure
or distort their significance" are sufficient to state a claim

for violation of Section 11. |. Mever Pincus & Assocs., P.C. .

Qopenheinmer & Co., 936 F.2d 759, 761 (2d Gr. 1991) (citation

omtted). Material facts may "include not only information

di scl osing the earnings and distributions of a conpany but also
t hose facts which affect the probable future of the conpany and
t hose which may affect the desire of investors to buy, sell, or

hol d the conpany's securities.” Kronfeld v. Trans Wrld

Airlines, Inc., 832 F.2d 726, 732 (2d G r. 1987) (citation

omtted). The "central inquiry” in determ ning whether a
statenent is msleading under Section 11 is "whether defendants’
representations, taken together and in context, would have m sl ed
a reasonabl e i nvestor about the nature of the investnent." |.

Meyer Pincus, 936 F.2d at 761 (citation omtted); see also

DeMaria, 318 F.3d at 180.
The plaintiffs have adequately all eged that the Registration
St at enent contai ned untrue statenents of material fact in

violation of Section 11. It is alleged that the Registration
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St atenent overstated net incone by at least $23.2 mllion, $19.3
mllion, $12.4 nmillion, and $16.7 nillion, and overstated
ear ni ngs per share (diluted) by at |east $0.07, $0.05, $0.03, and
$0. 05, for the years ended Decenber 31, 2000, 1999, 1998, and
1997, respectively. The Conplaint alleges that in the years
before the True North acquisition these overstatenents had

all omed | PG on several occasions to neet and exceed consensus
expect ati ons anongst anal ysts and had i nfluenced invest nent

anal ysts’ ratings of I PG shares. It is alleged that market

anal ysts repeatedly relied on IPGs ability to neet and beat
expectations when they gave | PG stock a favorable rating.

The defendants make two argunents regardi ng the pl eadi ng
standard for a Section 11 claim They contend that the Conpl ai nt
must include the “particul arized allegations” required by the
PSLRA to explain how m sstatenents woul d have been material to
i nvestors,® and since the gravanen of the Conpl aint sounds in
fraud, that the Conplaint nust neet the requirenents of Rule 9.

Paragraph (b) (1) of the PSLRA requires particularity in
pl eadi ng when a claimin a “securities fraud” action alleges that

an untrue statenent has been made. 15 U. S.C. 8§ 78u-4(b).*

® The defendants do not cite to any provision of the PSLRA
or to any casel aw applying the PSLRA to a Section 11 claim The
defendants’ reference to the PSLRA is nmade in passing and w t hout
analysis. It is assuned that the argunent refers to the
requirenments of 15 U . S.C. § 78u-4(b)(1).

* Paragraph (b)(1) of 15 U.S.C. § 78u-4 provides:

(b) Requirenents for securities fraud actions.
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Paragraph (b)(1)(B) includes the requirenent that a conpl aint
state with particularity all facts supporting an allegation nmade
on information and belief. 1d. It applies to any “securities
fraud” action “arising under this title.” 1d. Paragraph (b)(1)
applies to clainms brought under the Exchange Act, and not to a
Section 11 claim which is not a securities fraud claim and is

brought under the Securities Act. See In re Initial Pub.

Ofering Sec. Litig., 241 F. Supp. 2d 281, 337-38 (S.D.N.Y.

2003).

Simlarly, there is no requirenent that a Section 11 claim
conply with the requirenments of Rule 9(b).> It is well
established that Section 11 is a strict liability statute and

does not require proof of fraud. See, e.qg., Herman, 459 U S. at

382 (“a 8§ 10(b) plaintiff carries a heavier burden than a § 11

(1) Msleading statenents and onmissions. |n any private

action arising under this title in which the plaintiff
al | eges that the defendant--

(A) nmade an untrue statenment of a material fact; or

(B) omtted to state a material fact necessary in order
to make the statenents nmade, in the light of the
ci rcunstances in which they were nmade, not m sl eading; the
conpl aint shall specify each statenent alleged to have been
m sl eadi ng, the reason or reasons why the statenent is
m sl eading, and, if an allegation regarding the statenent or

om ssion is made on information and belief, the conplaint
shall state with particularity all facts on which that
belief is forned.

15 U.S.C. § 78u-4 (enphasis supplied).

" Rule 9(b), Fed. R Civ. P., provides in part: “In al
avernments of fraud or m stake, the circunstances constituting
fraud or m stake shall be stated with particularity.”
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plaintiff. Mst significantly, he must prove that the defendant
acted with scienter, i.e., with intent to deceive, nmanipul ate, or
defraud.”). Since fraud is not an elenment of a Section 11 claim
Rule 9(b)'s requirenents for the pleading of fraud do not apply.

See Inre Initial Pub. Ofering, 241 F. Supp. 2d at 398 n. 61, 399

(collecting cases). While sone decisions in this district have
i nposed a requirenment that a Section 11 pleading conply with Rule

9(b) when the conplaint alleges a fraud, see, e.qg., Inre Am

Bank Note Hol ographics, Inc. Sec. Litig., 93 F. Supp. 2d 424, 440

(S.D.N. Y. 2000), for the reasons already expl ained, that
requi renent i s not appropriate when the statute under which the

claimis pled does not sound in fraud. See Swi erkiew cz, 534

U S. at 513.

Def endants al so argue that the Conplaint’s allegations are
insufficient to plead materiality because (1) as investors were
informed in the August 13 Call, the accounting errors had no
i npact on cash flow or any inplications for future performance;
and (2) since the exchange rate between | PG and True North was
fi xed and unaffected by stock price novenents, a “slight” change
in IPGs historical financial results could not have been
material to sharehol ders voting on the proposed nmerger. A
conplaint fails to state a claimwhere no reasonabl e i nvestor
coul d have been nmisled by the msstatenent. It cannot be said,
taking the allegations of the Conplaint as true, that no
reasonabl e sharehol der woul d have considered it inportant when

voting on the True North acquisition to know of these prior
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errors in the reporting of I1PGs financial results or to know t he
correct net incone and earnings per share figures for the four
years preceding the acquisition.

The cases on which the defendants rely do not require a
different conclusion. Several relate to the pleading of Section

10(b) clainms. See Ganino v. Citizens Uils. Co., 228 F.3d 154,

161-62 (2d Gir. 2000); In re Westinghouse Sec. Litig., 90 F.3d

696, 715 (3d Cir. 1996); Ferber v. Travelers Corp., 802 F. Supp

698, 705, 708 (D. Conn. 1992). Another addresses a notion for

summary judgnent. See Greenapple v. Detroit Edison Co., 468 F

Supp. 702 (S.D.N. Y. 1979). Even under Section 10(b), however, a
“conpl ai nt may not properly be dism ssed on the ground that the
all eged m sstatenents or om ssions are not material unless they
are so obviously uninportant to a reasonabl e investor that
reasonable mnds could not differ on the question.” Gnino, 228

F.3d at 162 (citation omtted); see also Halperin v. eBanker

USA.COM Inc., 295 F.3d 352, 359 (2d Gr. 2002). As already

noted, the notion to disnm ss nust be deni ed even under this

st andar d.

2. Section 15

The Conpl ai nt pl eads that defendants Dooner, Or and Ml z
vi ol ated Section 15 by acting as control persons over those who
are alleged to have violated Section 11. Section 15 of the
Securities Act attaches liability to "[e]very person who, by or

t hrough stock ownership, agency, or otherwise, . . . controls any
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person |iable" under Section 11 of the Securities Act. 15 U S. C
8 770. To state a violation of Section 15, a plaintiff nust
plead (1) an underlying primary violation of Section 11 by the
controll ed person; and (2) the defendant's control over the

primary violator. In re WrldCom Inc. Secs. Litig., No. 02 Cv.

3288 (DLC), 2003 U.S. Dist. LEXIS 8245, at *41 (S.D.N. Y. My 19,
2003) .

The defendants nove to dism ss the Section 15 claimon the
ground that the plaintiffs have failed to plead an underlying
Section 11 violation. Since the plaintiffs have adequately
pl eaded a cl ai munder Section 11, the defendants’ notion is

deni ed.

B. Exchange Act d ains
1. Section 10(b) and Rule 10b-5

The Conpl ai nt pleads that | PG and the Individual Defendants
viol ated Section 10(b). The defendants contend that the
Conpl ai nt does not adequately allege that they each acted with
the scienter required by | aw

Section 10(b) of the Exchange Act® is designed to protect

"Section 10(b) provides that:

It shall be unlawful for any person, directly or
indirectly, by the use of any neans or
instrunmentality of interstate comerce or of the
mai |l s, or of any facility of any national
securities exchange - -

(b) To use or enploy, in connection with the
purchase or sale of any security registered on a
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investors by serving as a "catchall provision" which creates a
cause of action for mani pul ative practices by defendants acting

in bad faith. Ernst & Ernst v. Hochfelder, 425 U. S. 185, 206

(1976). Rule 10b-5, the parallel regulation, describes what
constitutes a mani pul ati ve or deceptive device. 17 CF.R 8

240. 10b-5; see also Press v. Chem Inv. Servs. Corp., 166 F.3d

529, 534 (2d Gr. 1999). Plaintiffs' clains arise under Section
10(b) and Rul e 10b-5.

To state a cause of action under Section 10(b) and Rul e 10b-
5 a plaintiff nust allege that "the defendant, in connection with
the purchase or sale of securities, nmade a materially false
statenent or omitted a material fact, with scienter, and that
plaintiff's reliance on defendant's action caused injury to the

plaintiff." Lawence v. Cohn, 325 F.3d 141, 147 (2d Cr. 2003)

(quoting Ganino, 228 F.3d at 161); see also Kalnit v. Eichler,
264 F.3d 131, 138 (2d Cir. 2001) (citation omtted). Section
10(b) clainms sound in fraud, and nust satisfy the pleading

requi renents of Rule 9(b) and the PSLRA. See In re Scholastic

Corp., 252 F.3d 63, 69-70 (2d Gr. 2001).

national securities exchange or any security not
so registered, . . . any nmanipul ative or deceptive
device or contrivance in contravention of such

rul es and regul ati ons as the Conm ssion may
prescri be as necessary or appropriate in the
public interest or for the protection of

i nvestors.

15 U.S.C. § 78j(b).
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"The requisite state of mnd, or scienter, in an action
under section 10(b) and Rule 10b-5, that the plaintiff nust
allege is an intent to deceive, manipulate or defraud." Kalnit,
264 F.3d at 138 (citation omtted). |In the Second Circuit,
plaintiffs alleging securities fraud have | ong been required to
state with particularity "facts that give rise to a strong

i nference of fraudulent intent." Acito v. |MCERA Goup, lnc., 47

F.3d 47, 52 (2d Gr. 1995); see also San Leandro Energency Med.

G oup Profit Sharing Plan v. Philip Mrris Cos., Inc., 75 F. 3d

801, 812 (2d Gr. 1996). When Congress passed the PSLRA it
required that

[i]n any private action arising under this chapter in
which the plaintiff may recover noney damages only on
proof that the defendant acted with a particular state
of mnd, the conplaint shall, with respect to each act
or omssion alleged to violate this chapter, state with
particularity facts giving rise to a strong inference
that the defendant acted with the required state of

m nd.

15 U.S.C. §8 78u-4(b)(2) (enphasis supplied). The PSLRA raised

t he nati onwi de pl eading standard for securities fraud but did not
alter the level of pleading previously required by the Second
Crcuit. Kalnit, 264 F.3d at 138; Ganino, 228 F.3d at 170; Novak
v. Kasaks, 216 F.3d 300, 310 (2d G r. 2000).

“The requisite '"strong inference' of fraud may be
established either (a) by alleging facts to show t hat defendants
had both notive and opportunity to commt fraud, or (b) by
alleging facts that constitute strong circunstantial evidence of

consci ous m sbehavi or or reckl essness.” Acito, 47 F.3d at 52
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(citation omtted); see also Kalnit, 264 F.3d at 138; Rothman,

220 F.3d at 90. The Second Circuit has identified four types of
al l egations that may support a strong inference of scienter:

[Where the conplaint sufficiently alleges that the

defendants: (1) benefitted in a concrete and personal

way fromthe purported fraud; (2) engaged in

deliberately illegal behavior; (3) knew facts or had

access to information suggesting that their public

statenents were not accurate; or (4) failed to check

information they had a duty to nonitor.
Novak, 216 F.3d at 311 (citation omtted).

a. Mdtive and opportunity

"Mdtive would entail concrete benefits that could be
realized by one or nore of the false statenents and w ongf ul
nondi scl osures all eged. Opportunity would entail the neans and
i kely prospect of achieving concrete benefits by the neans
al l eged.” Novak, 216 F.3d at 307 (citation omtted). GCeneral
all egations that identify the sane notives "possessed by
virtually all corporate insiders"” are not sufficient to create a
strong inference of fraudulent intent. 1d. Simlarly, a
conpany’s desire to maintain a high bond or credit rating is not
a sufficient notive for fraud since virtually every conpany
desires to have a good rating. Rothman, 220 F.3d at 93. A
desire to acquire other conpanies through the use of stock as
consi deration, however, may be a sufficient allegation of
scienter in connection with m srepresentati ons or om ssions that

are alleged to have inflated the conpany’s stock price. Rothman

220 F.3d at 93; Sirota v. Solitron Devices, Inc., 673 F.2d 566,

573 & n.2 (2d Gir. 1982).
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| nsi der sales may serve as evidence of notive, but the
plaintiff nmust allege that any such sal es were unusual in sone
way. For exanple, the insider trading may be extensive. See
Novak, 216 F.3d at 308. |If one director engaged in insider
sal es, the court may consi der whether other directors also sold
or held their shares during the relevant period. Acito, 47 F.3d
at 54. The anmount of profit and the percentage of the
defendant's hol dings that were sold are also relevant. In re

Schol astic Corp., 252 F.3d at 74-75; Rothman, 220 F.3d at 94-95;

Stevelman v. Alias Research, Inc., 174 F.3d 79, 85 (2d Cr

1999) .
b. Conscious m sbehavior or reckl essness

The pl eading standard also will be satisfied if plaintiffs
all ege facts showi ng that the defendant's conduct was "highly
unreasonabl e, representing an extrenme departure fromthe
standards of ordinary care to the extent that the danger was
ei ther known to the defendant or so obvious that the defendant
nmust have been aware of it." Rothman, 220 F.3d at 90 (citation
omtted); Kalnit, 264 F.3d at 142. Pl eadi ngs have been found
sufficient when they have "specifically all eged defendants
know edge of facts or access to information contradicting their
public statenents. Under such circunstances, defendants knew or,
nore inportantly, should have known that they were
m srepresenting material facts related to the corporation.”

Kalnit, 264 F.3d at 142 (citation omtted). |If plaintiffs rely

on allegations that the defendants had access to facts
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contradicting their public statenents, plaintiffs nust
"specifically identify the reports or statenents containing this
information.” Novak, 216 F.3d at 309 (citation omtted).

Al | egations of reckl essness have al so been sufficient where the
al | egations denonstrate that defendants "failed to review or

check information that they had a duty to nonitor, or ignored

obvi ous signs of fraud.”" [1d. at 308. A violation of GAAP,
however, standing alone, is insufficient. 1d. at 309.
2. |1PG

The plaintiffs contend that PG s scienter is adequately
alleged in two ways. First, they argue that there are adequate
al l egations of notive and opportunity based on | PG s canpaign to
acqui re other conpanies, and the incentives that program gave | PG
to inflate the price of its stock. Second, they contend that
there are adequate all egations of conscious m sbehavi or and
reckl essness in connection with IPGs statenents that it had
adequate internal accounting controls in place.

a. Acquisition Canpaign: Mtive and Qpportunity

The Conpl ai nt contains detailed allegations of IPGs
mul ti-year programof growth through acquisition. Many of these
acquisitions relied on IPGissuing its own shares and stock-for-
stock transactions. Wiile the sinple purchase of one conpany by
another may not ordinarily provide a sufficient allegation of a
notive to commt fraud, a sustained and extensive plan to grow by

acquisition, particularly through scores of acquisitions paid for
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with a conpany’s stock, as alleged here, nay.

| PG argues that the Conpl aint does not adequately allege
that the acquisition strategy was dependent on the price of its
stock. The Conplaint's allegations, which nust be taken as true,
describe the repeated use of PG s own stock to make
acquisitions. This is sufficient to allege the connection
between the price of IPGs stock and the acquisitions.

| PG al so contends that the Conplaint does not describe any
"coherent nexus" between the acquisitions and any fraudul ent
statenent. What is alleged is a sustained nulti-year program of
acquisition and m sstatenents of financial results over the
course of those sane years. This had at |least three identified
benefits. Because of the inflated stock price, fewer shares of
| PG stock had to be issued in connection with stock-for-stock
acqui sitions. Because fewer shares were issued, |PG suffered
| ess stock dilution. Finally, the inflated earnings per share
led to positive analyst reports. In these circunstances, there
is no need to link each or any particular acquisition with a
particular false financial report. The Conplaint sufficiently
al l eges that the decision to grow by acquisition notivated PG to
inflate its reported earnings over that sane period in order to
have a higher stock price than it woul d ot herw se have had.

The cases upon which IPGrelies to support its argument that
the plaintiffs have not sufficiently alleged a notive are
inapposite. In Kalnit, 264 F.3d 131, the defendant was a conpany

bei ng acquired and the alleged notive was the desire to achieve
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the nost lucrative proposal. 1d. at 141. Salinger v.

Projectavision, Inc., 972 F. Supp. 222 (S.D.N Y. 1997), invol ved

private placenents and not acquisitions. 1d. at 232-33. In

dickman v. Al exander & Al exander Servs., Inc., No. 93 Cv. 7594

(LAP), 1996 W. 88570 (S.D.N. Y. Feb. 29, 1996), the defendant
engaged in one acquisition that was paid for by cash. 1d. at *9.

b. Representation Regarding Controls: Conscious
M sbehavi or or Reckl essness

The plaintiffs contend that they have adequately all eged
| PG s scienter through allegations that it falsely and reckl essly
represented in its annual reports from 1997 to 2001, that it had
adequate internal accounting controls. The plaintiffs rely on
the foll owi ng passage fromthose reports:

Managenent nai ntains a system of internal accounting
controls which provides reasonabl e assurance that, in al

mat eri al respects, assets are maintai ned and accounted for

i n accordance wi th managenent's authorization, and
transactions are recorded accurately in the books and
records. To assure the effectiveness of the internal
control system the organizational structure provides for
defined lines of responsibility and del egation of authority.

(emphasis supplied). The plaintiffs contend that this
representation was fal se since IPG adnmitted on August 13, 2002,
that it did not have procedures in place to reconcile
i nt erconpany bal ances properly until early 2002, and PwC found in
2002 that |1 PG had a materi al weakness in those internal
accounting controls that relate to the processing and nonitoring
of interconpany transactions.

VWiile it is true that PwC found a material weakness in IPG s

processi ng and nonitoring of interconpany accounts, it is not

27



true that the Conplaint alleges that PG admtted that it did not
have procedures in place to reconcile such accounts or to do it
properly. \What the Conplaint reports is a statenment by | PG that
it had put in place new accounting procedures in early 2002,
after having recogni zed the need to address the issue of
i nt erconpany accounts.

The Conpl ai nt does not contain sufficient allegations that
| PG knew with respect to any of its annual reports between 1997
and 2001, that its description of its internal accounting
controls was false, or that it was reckless with respect to those
representations. There is, therefore, no strong inference of

sci enter based on the representation about accounting controls.

3. The Individual Defendants

The plaintiffs rely on two argunents regardi ng all egations
of scienter for the Individual Defendants. For four of the
def endants, they argue that their sales of stock over the course
of several years is a sufficient allegation of notive and
opportunity. Wth respect to each Individual Defendant they rely
on a generalized assertion that their role in corporate affairs
nmust have given them know edge that the financial results of |PG
were incorrectly reported in each quarter.

a. Stock Sales

The plaintiffs have not pleaded that the sales of |IPG stock
by any of the four Individual Defendants was sufficiently unusual

to provide a strong inference of scienter. For three of the four
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defendants, this conclusion is quickly explained. Dooner sold
50, 000 shares in 1998. Even with that sale, his holdings nore
t han doubl ed between 1997 and 1998, and continued to grow in
every year that followed. Beard sold 25,6000 shares in 1998, but
still held roughly tw ce as many shares as the year before, and
by 2000, held over 500,000 nore shares than he held in 1998.
Studl ey sold 2,214 shares in 1997 and 1998. His net hol dings for
1997, 1998, and 1999, however, remmined constant at about 9, 000
shares.

The fourth defendant, Geier, sold over 500,000 shares
bet ween 1998 and 2000. His |argest sale was of approximtely
250, 000 shares in 1999, a sale that represented al nost 20% of his
hol dings. Even with that sale, his 1999 hol dings were only
slightly smaller than his net 1998 hol di ngs and were
substantially smaller than his net holdings in 2000. By 2000,
Cei er owned approxi mately 700,000 shares nore than he had in
1999. Gven the plaintiffs' theory of the fraud, which alleges a
mul ti-year program of deceit and stock price inflation, Ceier's
sal es are not sufficiently unusual when placed in the context of
his entire trading history in | PG stock.

b. Know edge of Corporate Affairs

The plaintiffs argue that the roles of the Individual
Def endants in IPGs affairs gave theman intimate know edge of
corporate affairs, and i nposed on each of themthe duty to be
famliar with IPGs finances. Wen coupled with the | ength of

time over which IPG s financial results were nisstated, and the
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extent of corruption within McCann, they argue that they have
sufficiently alleged that each of the Individual Defendants knew
of the financial msreporting by IPG or was at |east reckless
regarding it.

These al |l egations do not neet the hei ghtened pl eading
requi renents inposed by the PSLRA. The plaintiffs have not
poi nted to any docunent, study, or inquiry that any of the
| ndi vi dual Defendants was required to review or nake as an | PG
of ficer that would have put the defendant on notice of the
specific failings within the subsidiaries' accounting procedures
that led to the I PG Restatenent. Generalized allegations about
their role in the corporation or the length of time that the
accounting problens |asted are not a substitute for the
particul ari zed pl eading required by the | aw

The plaintiffs place special enphasis on two of the
| ndi vi dual Defendants, Dooner and Or, and the dramatic
revel ati ons by the McCann Col onbia CFO and the McCann New York
Controller recited in the Conplaint. The plaintiffs argue that
the culture of pressure, falsification and m srepresentation
within McCann that these two witnesses describe could not have
gone unnoticed by IPG officers, and that two of them were
directly connected to it. Dooner was the McCann CEO between 1995
and March 2000, before becoming an | PG officer. The MCann
Col ombi a CFO provided direct notice to Or of fraud, when he sent
hi man emai|l describing the problens at McCann Col onbi a.

The recitations regarding McCann New York and Col onbia are
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very serious. They provide a basis for finding that there was
strong pressure from corporate nmanagenent, at |east within
McCann, to falsify financial reports where it was necessary in
order to achieve budget targets. It is fair to infer that the
primary beneficiaries of the practice would have been those
executives whose careers were enhanced by neeting their budgets,
and PG the entity that was reporting the financial results on a
consol i dat ed basi s.

The bul k of the Restatenent, however, is unrelated to the
probl ens described by the two informants. The Restatenent is for
$181.3 million. $101.1 mllion is attributed to interconpany
charges "principally" in McCann Europe.” $44 nmillion relates to
an understatenent of liabilities from 1996 and earlier at
subsi diari es other than McCann. The remaining category,
therefore, is the only category that could provide the |ink
between the informants' allegations and the necessary scienter.
This category, anmounting to $36.3 million, is conposed of
i nsurance proceeds, and wite-offs of receivabl es and ot her costs
that had been capitalized rather than expensed. The Conpl ai nt
does not contain allegations that would fairly support an
inference that these errors were intentional, nuch | ess ordered
by or known to any of the Individual Defendants.

The cases on which the plaintiffs rely do not lead to a

" The only description that either of the informants gives
of the interconmpany reconciliation problemis the one given by
the McCann New York Controller, who nade an adjustnent to account
for the difficulty of doing the reconciliation accurately.
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different conclusion. |In fact, Stevelnman, 174 F.3d 79, warns
agai nst allegations of “fraud by hindsight” and cautions that
repeated mi srepresentations may refl ect m smanagenent, not fraud.
Id. at 85. In Novak, 216 F.3d 300, the defendant was alleged to
have actual know edge of the facts when giving fal se expl anations

to the public. 1d. at 311-12. In Kelley v. CINAR Corp., 186 F

Supp. 2d 279 (E.D.N. Y. 2002), the CFO's job required himto be
famliar with the conpany’s tax liability which, along with other
evi dence, supported the inference that he knew of the alleged tax

fraud schene. |[d. at 317. |In Holographics, 93 F. Supp. 2d 424,

the court found the Section 10(b) claimadequately pl eaded

agai nst a controller and CFO when they were uniquely situated to
control the revenue recognition procedures of the conpany and

t hese revenues were “radically” inflated for two years. 1d. at
448. Here, the accounting errors that led to the Restatenent are
not alleged to have been within IPGitself, but instead to have
occurred within various subsidiaries and to be due to diverse
failures. In these circunstances, the plaintiffs have failed to
all ege sufficient facts fromwhich to draw an i nference that any
of the Individual Defendants was aware of or reckless with
respect to the msstatenents of financial results contained in

| PG s quarterly or annual reports.

4. Section 20(a)
The plaintiffs’ final claimis for a violation of Section

20(a) of the Exchange Act. 15 U.S.C. 8 78t(a). Section 20(a)
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creates a cause of action against defendants alleged to have been
"control persons” of those engaged in the primary securities
fraud. The section provides:

Every person who, directly or indirectly, controls any
person |iable under any provision of this chapter or of
any rule or regulation thereunder shall also be liable
jointly and severally with and to the sane extent as
such control |l ed person to any person to whom such
controlled person is liable, unless the controlling
person acted in good faith and did not directly or
indirectly induce the act or acts constituting the

vi ol ati on or cause of action.

15 U S.C § 78t(a). A plaintiff nust plead only the existence of
a primary violation by a controlled person and the direct or
indirect control of the primary violator by the defendant in

order to state a clai munder Section 20(a). In re WrldCom Inc.

Secs. Litig., 2003 U S. Dist. LEXIS 8245, at *59.

The defendants’ only challenge to the cl ai mbrought under
Section 20(a) is that the plaintiffs have not sufficiently
al l eged an underlying violation of Section 10(b). Since the
plaintiffs have sufficiently alleged an underlying violation of
Section 10(b) by IPG the defendants’ argunent fails and the

motion i s deni ed.

Concl usi on
The defendants’ notion to dismss is granted in part. The
defendants’ notion to dismss Counts I, Il and IV of the

Complaint is denied. The defendants’ notion to dism ss Count I
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is granted as to all of the Individual Defendants and is denied

as to | PG
SO ORDERED:
Dat ed: New Yor k, New Yor k
May 29, 2003

Deni se Cote
United States District Judge
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